THE CASE FOR DIVERSITY:

WHY T MATTERS AND WRY 1T 15 HARD
10 ACHIEVE IN THE LEGAL PROFESSION

by MEI TSANG

ecently I spoke with an older, white, male lawyer whom I have known for many
years, and who has been supportive of many diversity initiatives. Yet when I raised
the subject of diversity, he said: “Oh no, not more diversity. Haven't we done
enough?” From my perspective: no, we have not. Unfortunately, the word “diver-
sity” is tossed around frequently to indicate that something is being done. If a
diversity program or policy is in place, then we feel we have met our responsibility.
The reality, however, is that there is still more to accomplish.

According to the 2015 U.S. Census (the most recent), Orange County has a popu-
lation of approximately three million people. Of the three million people, 43.5% are
Caucasian, 33.6% Hispanic, 18.3% Asian, 1.6% African American, and the rest are of
a variety of races. More than half are women. Even with the great diversity that exists
in Orange County, the legal profession does not reflect any more diversity than the
national average. (See charts on page 36.) It is well known that the legal industry is
one of the least diverse professions in the nation despite the well-intentioned initiatives,
policies, and programs.
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Diversity Matters Because It Carries the
Voices of Our Community

A misconception about diversity is that as
long as there are some minorities or women at
the table, that is enough. But diversity is much
more than thag it is also about inclusion.
Inclusion is building a framework so not only
are diverse voices heard, but so diversity exists
in every aspect of an organization’s structure
for decision making and problem solving. As
diversity expert Verna Myers said, “[d]iversity
is being invited to the party; inclusion is being
asked to dance.” Verna Myers, How to overcome
our biases? Walk boldly toward them, TED Talk
(Nov. 15-16, 2014), https://www.ted.com/
talks/verna_myers_how_to_overcome_our_
biases_walk_boldly_toward_them. More than
just race, gender, ethnicity, sexual orientation,
and disability, diversity is about the presence
and valuing of different voices from a variety of
backgrounds and experiences, each with their
own perspective. We live in a country where
individuals, business owners, and corporations
resolve their conflicts, and build their lives and
businesses according to the law. The system
is not always easy to use or to understand. It
can be daunting even for legal professionals,

let alone people who are unfamiliar with the
system.

'The effectiveness of legal services varies with
the experience and the wisdom of the practi-
tioners. There is the “legal” advice, but often
it’s the “sound human” advice that clients need
to hear, and which cannot exist in a vacuum.
‘The law needs facts to give life to its judgments
and implications. It needs an ambassador, i.c.,
the lawyer, to breathe such meaning into the
law. As legal professionals, we carry the voices
of our clients in our representation. It allows
the clients’ needs to be heard more fully. Dar-
ren Aitken, former president of the Celtic Bar
Association, explains his views on diversity:

Diversity is important. In my mind,

“diversity” not only includes ethnic-

ity, gender, and sexual orientation (i.e.,

the “protected classes”) but also factors

related to one’s upbringing, such as eco-
nomic circumstances, family dynam-
ics, and belief systems. The legal system
touches every member of society, in one
way or the other, and that system func-
tions better when the composition of
the bar and judiciary reflects the wide
variety of people that come before it. At
the macro level, the legal system strives
toward justice. Justice is promoted
through understanding. Understanding
comes from experience. The experiences
held by a diverse bar help create the
understanding that leads to a just result.

Therefore, diversity matters to the effi-
cient and just administration of the law.
Former president of the J. Reuben Clark
Society, Gregory Robinson, had this to say
about diverse representation: “Diversity is
important. If citizens do not see themselves
represented in the legal community (as
judges, lawyers, etc.) they may feel that they
are excluded from the processes of justice,
giving the appearance of an unjust system.”
A lack of diversity affects access to justice for
people in our county. It is not surprising that
there are at least a dozen non-profit organiza-
tions in Orange County that provide various
pro bono or “low bono” legal services. These
organizations, whose clients are often from
diverse backgrounds, touch upon all-encom-
passing issues such as immigration, domestic
violence, landlord-tenant, civil rights, bank-
ruptcy, and criminal law. They count on their
volunteer attorneys and staff to have a deep
understanding of the populations they serve.
'The Legal Aid Society of Orange County is
a non-profit organization that has been serving
Orange County’s most disadvantaged popula-
tion with a variety of legal needs for the past
sixty years. Mary Lou Czerner, Director of
Finance and Operation at Legal Aid, is proud
of its diverse work force: “Because we are all
affected by our environment and the experi-
ences and conditions in our lives, I feel that it
really helps to have a diverse workforce to truly
understand the needs of our client population.”

"It is well known that the
legal industry is one of the
least diverse professions
in the nation despite the
well-intentioned initiatives,
policies, and programs.”
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Diversity Is Good for Businesses,
Especially in Orange County

Beyond access to justice, diversity is good for
businesses. Analysis of the data from a group of
366 companies revealed a statistically significant
connection between diversity and financial per-
formance. The companies in the top quartile for
gender diversity were 15% more likely to have
financial returns that were above the national
industry median, and the companies in the top
quartile for racial or ethnic diversity were 35%
more likely to have financial returns above their
national industry median. See Vivian Hunt,
Dennis Layton, Sara Prince, Diversity Matters,
McKinsey & Company (2015), at 3, hetps:/
www.mckinsey.com/business-functions/organi-
zation/our-insights/why-diversity-matters.

In our county, there are many cities and neigh-
borhoods where the diverse nature of their people
iswhat drives their economic and cultural growth.
Immigrants from Asia, Central and South Amer-
ica, along with Africa and the Middle East inject
substantial economic growth into our county.
However, with this growth come legal and social
issues, and those communities are some of the
most underserved in terms of legal services and
legal professionals who have deep understanding
of their backgrounds and cultures.

I see this from firsthand experience, practic-
ing intellectual property law. When I started
almost sixteen years ago, the primary client
base was older white men. They were gener-
ally the ones who made IP decisions in their
companies or had enough resources to build
IP for their businesses. Over the years, this has
slowly changed. More and more, my clients are
diverse, younger, and female. All are immersed
in a global economy where their factories are
in Asia and Central America, their markets
are in Europe and South America, and they
need skilled workers from all over the globe.
Increasingly, business problems are cross-
cultural, and businesses need more diverse
legal professionals who have world views and
backgrounds sufficient to service those crucial
needs. The bottom line is indisputable: diver-
sity is good for business in the legal profession.

What Is Working and Not Working?
Awareness is the first step to having a broader,
more diverse legal profession. There is currently
more awareness in our legal industry as a whole,
but we still have a way to go. I have derived a lot
of my data from the National Association for Law
Placement (NALP), the Institute for Inclusion in
the Legal Profession (ILLP), and of course the
various affiliated and unafhiliated bar associations
of our county. There is now going to be a perma-
nent Diversity Committee within the Orange
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County Bar Association (full disclosure: I will be
the co-chair of this committee along with Richard
McNeil). The aims are to develop more dialogue
with members of the legal industry to raise aware-
ness about diversity, and also to implement suc-
cessful strategies to increase diversity and inclusion
in our legal community. What also seems to be
working is an increase in both women and minor-
ity attorneys in corporate counsel positions within
business organizations. Most industries have rec-
ognized and advanced the values of diversity.

'The reasons for what is 7o working are mul-
tifaceted, and I would be naive to think I can
tackle all of them here. But I'd like to mention
a few issues that have hindered diversity in this
county. First and foremost is the unwillingness
to have uncomfortable discussions. It can be
seen as “uncivil” or “impolite” to speak up about
inequality or injustice in professional settings.
For a few of us, and I am acutely aware as I am
one of the few women partners, the conversation
about diversity with colleagues can be uncom-
fortable. If I voice too much discomfort about
how certain policies or comments come across
as discriminatory, I risk the perception that I am
being uncivil and causing a scene. Being a strong
and decisive female attorney will often earn one
the reputation of being difficult to work with,
as opposed to being a determined and focused
leader in a male attorney. Thus, conversations
are softened to gloss over the difficult parts and
avoid discomfort. But being civil does not mean
shutting up or giving in. It is more about listen-
ing and asking questions, and teasing out which
challenges affect diverse professionals. There are
implicit biases that we all carry, and without hav-
ing that conversation, we cannot even begin to
recognize what those biases may be.

Another issue is retention. While most law
firms have committed to recruit diverse candi-
dates, it is not enough to get them in the door.
Retention of diverse candidates is one of the
most challenging areas for the legal profession
from law schools, non-profits, law firms, and
the government, to the bench. The biggest fac-
tor hindering retention is an organization’s lack
of infrastructure and culture to support diversity.
If the culture of the organization does not make
top-level changes, no hired experts or new recruit-
ing policies will aid retention. Kimberly LaSalle,
the immediate past President of the Thurgood
Marshall Bar Association, conveyed to me that
quite a few African American associates have
shared their experiences of being invited to a firm
for the goal of promoting diversity. Oftentimes,
these associates have to be recruited from outside
the county. However, once they arrive, they feel
isolated. There may be on-the-book mentorship
programs, and profit-sharing programs that are

seemingly favorable, but without real champions
of minority candidates to help them network,
build a practice, and have access to cases and
clients, the candidates eventually leave. Many
minority attorneys have voiced that the seem-
ingly simple act of obtaining choice assignments
can make or break a career. If you are in the door,
but unable to work on choice assignments, it is
not going to last.

The way to address this issue is for the top
level to make a clear commitment to the issue
of diversity. Kate Marr, the director of the Legal
Aid Society of Orange County, understood this
explicitly: “Without a clear commitment to
diversity . . . from support staff through upper
management, it is difficult to recruit and retain
employees that come from diverse backgrounds,
and in turn be truly responsive to the needs of
our community.” More progress needs to come
from the legal community. The National Asso-
ciation of Women Lawyers (NAWL) has issued
its 2017 Annual Survey Report, and the findings
are not encouraging. The likelihood of women
becoming partners remains unchanged in the
last ten years, despite hiring women associates
in nearly equal numbers as men. Gender pay
inequality persists among all levels of attorneys,
with men out-earning women in every position.
Women earn 90-94% of what men earn, and
make up 25% of firm governance roles. When it
comes to people of color, and especially women
of color, the numbers are even worse. Addition-
ally, openly LGBTQ people represent only 2%
of equity partners, and persons with disabilities
represent less than 1%.

These numbers contribute to the success of
Montage Legal Group, started in Orange County,
as a platform for freelance lawyers to practice law
without the confines of the traditional model.
Montage Legal receives over 100 résumés per
week, mainly from women and minorities, and
more and more white males, all wanting a differ-
ent way to practice law in a career path outside
traditional law firms. Why is there such a demand
for their attorneys, who are mostly women? It has
been scientifically proven that women and men
are biologically different in many ways such as in
how they think, interact, and feel. Couple that
difference with their life experiences, many men
and women approach problem solving differently.
Laurie Rowen had this to add:

A legal team made up of both men and

women provides clients with different per-

spectives and ideas, leading to better results.

Allowing our legal system to continue with

primarily men as equity partners causes an

imbalance not only in salaries, but could
also stifle innovative ideas in clients’ cases

and the legal field in general.

Our legal profession needs to have more alter-
native models such as these, and different met-
rics to measure their success.

Final Words

What can we, as individuals, do about this?
My suggestion is to commit to understand-
ing each other as diverse individuals. Diversity
includes a spectrum of race, gender, national
origin, religious, and ideological differences,
which can involve passionate ideas from a par-
ticular viewpoint expressed as the “right” posi-
tion. We are not listening to each other. For
example, diversity often invokes a debate around
the privileged versus the diverse. On the surface,
privileged seems be the opposite of diverse. But
they are not diametrically opposed to each other.
‘They ovetlap in many ways. Traditional notions
of being privileged involve being from a rich fam-
ily, being white, or being male, yet there are privi-
leges of having two parents, being married, being
healthy, being from certain parts of the world, or
knowing the right people. These words, “diverse”
and “privileged,” when used too simply, tend to
shut down conversations. The reality is often that
the people you thought of as “privileged” based
on outer appearances have gone through much
in their lives that you cannot assume away. So
let’s dive in and get past the surface.

When you disagree with someone, instead of
arguing, you could say, “I don’t know how to
support you, but I am here to listen and under-
stand how.” Let’s see what comes of that. To my
white, male friend who said “haven’t we done
enough?” I also want to say this: Diversity is
not about exclusion; it is the exact opposite. So
our conversations start with and include you.
More than half of Orange County’s legal pro-
fessionals are white men, and they carry with
them years of wisdom, experience, and legal
expertise, which is essential to strengthening
our legal landscape. We need you at the table,
talking with us, listening to us, and teaching us.
Together, we can build something very special.

ot

Mei Tsang is an intellectual property pariner
at Umberg Zipser LLP. She can be reached at
misang@umbergzipser.com.

This article first appeared in Orange County
Lawyer, March 2018 (Vol. 60 No. 3), p. 32.

The views expressed herein are those of the author.
They do not necessarily represent the views of
Orange County Lawyer magazine, the Orange
County Bar Association, the Orange County

Bar Association Charitable Fund, or their staffs,
contributors, or advertisers. All legal and other
issues must be independently researched.
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